ATTORNEY GENERAL' S OPEN RECORDS AND MEETI NGS OPI NI ON
No. 98-018

DATE | SSUED: August 11, 1998

| SSUED TO Marvin GIllig, Regan City Myor
Kelly Bauer, Regan Gty Auditor
David Lindell, Regan Cty Attorney

CI TI ZEN S REQUEST FOR OPI NI ON

On April 29, 1998, this office received a request for an opinion
under N.D.C.C. 8§ 44-04-21.1 from David Young aski ng whether the Regan
City Council wviolated ND CC 8§ 44-04-20, regarding notice of
meetings, and N.D.C.C. § 44-04-21, regarding nmeeting m nutes.

FACTS PRESENTED

During the April 6, 1998, regular neeting of the Regan City Council,
two daughters of David Young nade a request to the Council for a
permt to build a tree house. After the girls made their request,
the Council realized that the request was for nore than just a tree
house; it was for a building surrounded by trees. The Council had
guestions over what was to be involved and asked for nore specifics.
The Council decided it should wait until the next neeting to take any
action on the girls’ request. Moving on to other business, the
Council reviewed a citizen's request for a pernmit to nove a building
into the city, and determined it was inportant for the Council to
receive proof of ownership and a conplete fornmal I|ayout of the
building and site. The city auditor suggested that the sane
i nformati on be provided by David Young regarding the tree house, and
that M. and Ms. Young should attend the next meeting. Mayor Gllig
was asked to call David Young and suggest that he conme to the next
nmeet i ng. The mnutes of the April 6, 1998, regular neeting as
prepared by the city auditor state, in regard to the Young request:
“There was discussion in regards to a permt being offered to the
Young girls for a tree house. The board decided to table the
decision for a permt wuntil the next neeting in My, since the
description was for nore than a sinple tree house and requested that
the parents come next tinme.” In his opinion request, David Young
stated that both of his daughters and two other adult citizens of
Regan indicated the Gty Council, at this neeting, did not request
that the parents attend the next neeting.

On April 7, 1998, the Regan City Council held a special neeting to
discuss a citizen's noving of some buildings into the city without a
permit. One council nmenber was concerned that the buildings would be
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nmoved into the city the next norning. Al so, the Council was
concerned that the buildings would obstruct a drain. At 4:30 p.m,
Mayor G llig and another council nenber went to the city auditor’s
residence and requested that the auditor contact the remaining
council nenbers to discuss the situation. The neeting was called to
order at 4:55 p.m at the city auditor’s residence and adjourned at
5:28 p.m Notice of the neeting was not provided to the public or
the media. Mnutes of the nmeeting were kept and published; however,
the mnutes do not indicate the |ocation of the neeting.

On April 15, 1998, Mayor Gllig received a tel ephone call from the
Wlton city auditor to inform him that Dietrich Sanitation (the
current holder of the sanitation contract with the cities of WIlton
and Regan) and representatives of one or two other sanitation
conmpani es would be present at a Wlton City Conmm ssion neeting |ater
that day to explain their operations. Both Regan’s and WIlton's
sanitation contracts were to expire shortly. Mayor Gllig wanted to
attend the WIlton neeting to listen to the presentations by the
different sanitation conpanies. He asked two other council nenbers
if they wished to go to WIlton with him and listen to the

i nformati on. Thus, three of the five Regan Gty Council nmenbers
attended the WIlton nmeeting. The attendance at the neeting was not
the result of directions from the Regan City Council. None of the

Regan Gty Council nenbers in attendance at the WIton neeting spoke
during the neeting. They did not discuss any business regarding the
city of Regan during the trip from Regan to WIton. They did,
however, repeat sonme of the information obtained anongst thenselves
during the ride back to Regan to make sure they understood everything
correctly to present at the next council neeting.

| SSUES

1. Whet her the minutes of the April 6, 1998, regular neeting of the
Regan City Council are correct.

2. Whet her proper notice was given of the April 7, 1998, special
neeting of the Regan City Council

3. Whet her the minutes of the April 7, 1998, special neeting nust
state the | ocation of the neeting.

4. Whet her attendance by three of the five Regan Gty Council
menbers at the April 15, 1998, neeting of the WIlton Gty
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Commi ssion to listen to the presentations by various sanitation
conpani es constitutes a neeting of the Regan City Council, which
requires public notice.

5. Whet her proper notice was given of the April 15, 1998, speci al
neeting of the Regan City Council

ANALYSES
| ssue One:

The minutes of the April 6, 1998, regular neeting of the Regan City
Council state that the Council “requested that the parents [M. and
M's. Young] cone next tine.” David Young contends that the Cty
Council did not nmake such a request at its April 6, 1998, neeting.

The Attorney General’s office does not review all al | eged
i naccuracies in neeting mnutes. This office determ nes whether
m nutes neet the mninmum requirenents as specified in NND.C C. § 44-
04-21(2). Anong other things, the mnutes nust include “[a] list of
topics discussed regarding public business.” N.D.C.C. § 44-04-
21(2)(c). M. Young does not contend that the m nutes do not include
all of the topics discussed at the April 6, 1998, neeting. State |aw
provides that it is the duty of the city auditor to “attend all
nmeetings of the governing body and keep a conplete record of its
pr oceedi ngs. The official proceedings are to be signed by the
auditor when they are prepared and by the executive officer upon
board approval at a subsequent neeting.” N.D.C.C. 840-16-03(1).
Thus, it is the responsibility of the city auditor and city council

to make sure that mnutes of neetings are accurate. The Attorney
General’s office will only review the content of neeting mnutes to
determ ne whether they nmeet the mninmumrequirenments as specified in
N.D.C.C. 8§ 44-04-21(2).

| ssue Two:

This office has previously summarized the public notice that nust be
provi ded for neetings:

Public notice of a neeting nust be provided at the sane
tine the nmenbers of the governing body of a public entity
are notified, and is the responsibility of the governing
body’s presiding officer. N.D.C.C. § 44-04-20(5). The
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notice nust be posted at the public entity’s main office,
if any, and filed, in the case of cities, with the city

audi tor. N.D.C.C. 8 44-04-20(4). On the day of the
nmeeting, the notice nust be posted at the |ocation of the
neeting, if different from the public entity's main
of fice. Id. In addition, for special or energency

neetings, the presiding officer or designee nust notify
the public entity's official newspaper and any other
menbers of the nmedia who have requested it.

1998 N.D. Op. Att’'y CGen. O56, O57. No notice was provided of the
April 7, 1998, special neeting at the city auditor’s residence.
Al though it appears that the determination to hold this specia
meeting was nade suddenly sonetinme in the afternoon of April 7, the
city still needed to conply with the public notice requirenents as
i ndi cated above. If there was tinme before the neeting, the city
shoul d have contacted the city' s official newspaper to notify it of
the special neeting. If it was not reasonably possible to provide
public notice before the neeting, the Council was required to conply
with the law by providing public notice the next day that a neeting
had been hel d. 1998 N.D. Op. Att’'y Gen. O56, O58. Here, no notice
was provided either before or after the neeting. Thus, it is ny
opinion that proper notice was not given of the April 7, 1998,
speci al nmeeting of the Regan City Counci l

| ssue Three:

The minutes of the April 7, 1998, special neeting of the Regan City
Council were published in the newspaper. However, the mnutes did
not state the location of the nmeeting. N.D.C.C. § 44-04-21(2)
provides for the mninum requirenents of neeting nnutes. These
requi rements do not provide that the mnutes state the |ocation of
the neeting. A neeting notice nust state the location of the
meet i ng. N.D.C.C. 8 44-04-20(2). Thus, it is ny opinion that the
m nutes of the April 7, 1998, special neeting did not need to state
the location of the neeting.

| ssue Four:
A quorum of the nmenbers of the Regan City Council attended a neeting

of the WIton Cty Conmssion where presentations were nmade by
different sanitation conpanies.
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When a quorum of the nenbers of the a governing body of a
public entity attend the neeting of another group, and the
group’s discussion pertains to the public business of the
governing body, the attendance of the nenbers of the
governing body is a “neeting.” 1998 N.D. Op. Att'y GCen.
O-45; 1996 N.D. Op. Att’'y Gen. 38. This concl usion
applies even if the conmi ssioners nmerely listen and do not
participate in the neeting. 1996 N.D. Op. Att’'y Gen. at
44.

1998 N.D. Op. Att’'y Gen. O56, O57. The Gty of Regan’s sanitation
contract was soon to expire, and nenbers of the Regan Gty Council
attended the April 15, 1998, WIlton Cty Conm ssion neeting to hear
presentations by various sanitation conpanies who were explaining
their operations. This presentation certainly pertained to public
busi ness of the Regan City Council. Thus, it is my opinion that the
attendance of three of the five Regan Gty Council nenbers at the
Wlton Gty Commssion neeting was a “neeting” of the Regan Gty
Council, required to be open to the public under N.D.C.C. 8§ 44-04-19,
preceded by public notice in conpliance with N.D.C. C. § 44-04-20, and
followed by minutes in conpliance with N.D.C.C. § 44-04-21.

| ssue Five:

No notice was provided of the April 15, 1998, neeting of the Regan
City Council that occurred by their attendance at the Wlton Gty

Conmi ssi on neeti ng. If there was tine before the neeting, the city
shoul d have contacted the city's official newspaper to notify it of
the nmeeting. 1In addition, as discussed in Issue Il above, notice had

to be filed with the city auditor and posted at the city’'s main
office. Therefore, it is ny opinion that proper notice was not given
of the April 15, 1998, neeting of the Regan City Council.

CONCLUSI ONS

1. The Attorney Ceneral will review nmeeting mnutes to determne
whet her the mninum requirenents of N.D.C.C. 8§ 44-04-21(2) are
nmet, and, beyond that, wll not review neeting mnutes to
determ ne their accuracy.
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2. It is ny opinion that proper notice was not given of the April
7, 1998, special neeting of the Regan City Council.

3. It is ny opinion that the mnutes of the April 7, 1998, speci al
nmeeting of the Regan City Council were not required to state the
| ocation of the neeting.

4. It is ny opinion that the attendance of three of the five Regan
City Council nenbers at an April 15, 1998, neeting of the WIlton
City Conmission to listen to presentations by various sanitation
conmpani es constituted a neeting of the Regan City Council, of
whi ch public notice was required to be given.

5. It is my opinion that proper notice was not given of the
April 15, 1998, special neeting of the Regan City Council

STEPS NEEDED TO REMEDY VI OLATI ONS

A notice of the April 7, 1998, special neeting of the Regan City
Council needs to be prepared, specifying that mnutes are avail able
upon request. The notice nust be posted in the city's main office
if any, and filed with the city auditor. Since mnutes of this
neeting were prepared and published in the city newspaper, the city
need not notify the city newspaper again that this neeting occurred.

Notice of the April 15, 1998, special neeting of the Regan Cty
Council needs to be prepared specifying that m nutes of that neeting

will be available upon request. The notice nust be posted in the
city’s main office, if any, and filed with the city auditor, and a
copy nmust be given to the city’'s official newspaper. In addition,

once minutes are prepared of the April 15, 1998, neeting, a copy nust
be provided to the city's official newspaper.
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Failure to issue a notice of a nmeeting or take other corrective
nmeasures as described in this opinion within seven days of the date
this opinion is issued will result in mandatory costs, disbursenents,
and reasonable attorney fees if the person requesting the opinion
prevails in a civil action under N D C C §44-04-21.2. N.D.C C
§ 44-04-21.1(2). It may also result in personal liability for the
person or persons responsible for the nonconpliance. 1d.

Hei di Heit kanmp
ATTORNEY GENERAL

Assi st ed by: Leah Ann Schnei der
Assi stant Attorney General
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